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INTRODUCTION

ermuda continues to leverage its considerable strengths 

across industries to the appeal of sophisticated and for-

ward-thinking clients around the world.

This HFMWeek Bermuda Special Report provides updates 

on the core business of asset management. Bermuda remains the third 

largest jurisdiction for offshore funds in terms of number of vehicles reg-

istered, with a well-earned reputation for quality clients and innovative 

structures. It highlights insurance-linked securities (ILS), being dubbed 

'hedge funds 2.0' due to their unique offering of uncorrelated returns 

and risk management. The combination of diversification, downside pro-

tection and alpha generation that ILS funds can provide is driving more 

clients into this asset class, strengthening Bermuda’s position as a global 

leader in ILS structuring and servicing.

Like many financial centres, Bermuda is seeing a marked increase in 

private equity activity, as companies seek capital to expand, develop new 

products, or restructure operations, management, or ownership. We’re 

seeing increased deployment of capital into private-equity funds and 

similar products, particularly from family offices.

Indeed, family offices are finding Bermuda attractive for a number 

of reasons; our island can provide many services that are invaluable to 

families, especially where wealth 

is currently transitioning from one 

generation to the next. Check out 

the feature on family office solu-

tions in which five local practition-

ers explain how they have assisted 

high-net-worth families to meet 

important estate-planning and suc-

cession-management objectives.

One of the most exciting devel-

opments in Bermuda has been the 

government-led effort to become a 

global leader in the financial tech-

nology (fintech) space. This sector 

includes a broad range of quickly-developing, innovative financial prod-

ucts and services enabled by distributed ledger, or blockchain, technolo-

gy. In May 2018, Bermuda enacted new legislation governing initial coin 

and token offerings, making us the first jurisdiction in the world to create 

an environment where these products are regulated to a high standard.

At press time, we are in the process of legalising a new Digital Asset 

Business Act, which will create a licensing regime overseen by our fi-

nancial markets regulator, the Bermuda Monetary Authority (BMA). The 

framework will oversee businesses that operate digital asset exchanges, 

facilitate payments of virtual currencies, provide virtual currency wallets, 

or generally issue, sell or redeem virtual currency as a business activity. 

Again, we will be a first mover in this space.

Bermuda’s aim is to demonstrate our long-held status as a stable, 

well-regulated location for technologists and innovators to build solu-

tions that will power the economy of the future. While such innovation 

should also stimulate contemporary job creation and GDP growth, it will 

further strengthen Bermuda’s solid reputation as a sophisticated plat-

form from which to do global business.

Sean Moran

Head of business development at the Bermuda Business Development 

Agency (BDA)

Se�ing the standard 

B

Bermuda’s aim is to demonstrate our 

long-held status as a stable, well-

regulated location for technologists 

and innovators to build solutions that 

will power the economy of the future

SEAN MORAN, BDA
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FINANCIAL SERVICES

Q For readers unfamiliar with 
ILS funds, can you give a brief 

summary of the asset class?

A Insurance-Linked Securities 

(ILS) are financial instruments 

sold to investors and whose value 

is affected by an insured loss event. 

Two examples of the financial in-

struments used are catastrophe 

bonds and collateralised reinsur-

ance contracts. The buyer of protec-

tion, or the entity that is transfer-

ring the insurance risk, is called the 

cedent and the seller or writer of the 

protection could be an individual in-

vestor or a hedge fund. For investors 

in hedge funds, the ILS asset class is 

not correlated with financial mar-

kets, and creates diversification and 

additional opportunity to enhance 

investment returns.   

A hedge fund can buy or sell ca-

tastrophe bonds directly in the 

primary or secondary market. Cat 

bonds involve the reinsurance 

of high severity, low probability 

events. The bonds are commonly 

structured as floating rate bonds 

with maturities usually less than 

three years, so the investor would 

receive coupons periodically and of 

course has the risk of losing the in-

vested principal if a significant loss 

event occurred.

A hedge fund can also invest 

in collateralised reinsurance con-

tracts, which are private illiquid 

deals that usually have a 12-month 

term. To write reinsurance, the en-

tity writing the business is required 

to have an insurance licence. There-

fore, a hedge fund, for example, can-

not enter into private reinsurance 

deals directly but will instead invest 

through a special purpose insurer 

(SPI) or what is commonly called a 

transformer. The hedge fund will 

purchase preference shares of the 

transformer and the transformer 

will use the subscription monies 

received to write the reinsurance 

transactions. 

Reinsurance transactions can take 

the form of a traditional reinsurance 

contract or derivative. The reinsur-

ance limit or notional amount of the 

reinsurance contract is typically ful-

ly collateralised, thus removing any 

credit risk. The collateral assets are 

typically held in a trust account in 

highly-rated liquid securities for the 

duration of the contract period until 

loss activity can be quantified. If the 

underlying contract is loss free, the 

collateral is returned to the investor 

along with the premium paid in by 

the reinsurance buyer.  

In cases where investors or hedge 

funds do not have their own ‘trans-

forming vehicle’, dedicated ILS ser-

vice providers such as the Horseshoe 

Group can facilitate through the use 

of their own transformer. Horseshoe 

can help investors interested in es-

tablishing an ILS fund or accessing 

the ILS market in general, from the 

set-up phase through to the ongo-

ing administration and valuation 

work, while also providing them 

with an infrastructure to invest into 

specific reinsurance structures.  

QCan you provide our readers 
with a high level historical 

view of the ILS market?

ABack when Hurricanes Katrina, 

Rita and Wilma hit in 2005, the 

trail of devastation led to an esti-

mated $108bn of property losses. 

At that time, reinsurance market 

rates skyrocketed and we saw a lot 

of reinsurance companies looking 

for additional capital. Hedge funds 

started to invest as expected re-

turns for ILS structures were in the 

mid-teens. Since then, the compo-

sition of investors has evolved with 

the addition of large pension plans 

and family offices who bought into 

the low-correlation appeal of this 

asset class. 

Since 2005, the market for Insur-

ance-linked Securities has increased 

substantially, creating an industry 

with approximately $80-90bn trad-

ing between capital market inves-

tors and the insurance industry. The 

performance returns over time have 

been impressive, which continues 

to attract more investors. In 2006, 

alternative capital was estimated 

to make up approximately 4% of the 

total reinsurance sector; this is now 

estimated to be approximately  20% 

in 2018, so ILS capacity has become 

an increasingly meaningful part of 

the reinsurance sector.

QWhat factors maintain Bermu-
da’s position as a leading ILS 

jurisdiction? 

ABermuda has emerged as a 

global centre of excellence for 

the creation, support and listing of 

ILS structures. 

A trailblazing ILS market

Brian Desmond, of the Horseshoe Group, takes a look at the recent 

development of the ILS market and the factors which make Bermuda a 

strong jurisdiction for the asset class

Brian Desmond
Head of fund services, Horseshoe Group

THE HORSESHOE GROUP is an independent and privately-owned group of compa-

nies forming a leading financial services company dedicated to both the insurance 

linked securities and the alternative fund markets.
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Bermuda’s position as a leader in 

ILS is not surprising when one con-

siders Bermuda’s significance in the 

international property catastrophe 

insurance and reinsurance industry. 

Bermuda is the world’s third largest 

reinsurance market and is known 

as ‘the world’s risk capital’. For dec-

ades, Bermuda has been at the fore-

front of innovative risk solutions for 

its global clientele. The island has 

been a reliable home of the indus-

try’s many waves of start-up rein-

surers, and investors always look to 

Bermuda’s lead for the next market 

innovation. 

The efficient interrelationship be-

tween Bermuda’s regulatory frame-

work and service providers is the 

foundation of how Bermuda delivers 

its unique value proposition. Lon-

gevity in the industry has resulted 

in commercial infrastructure in Ber-

muda predicated on deep industry 

knowledge and world-class service 

provider support.

This tried-and-tested infrastruc-

ture, coupled with a highly regarded 

reputation as a well-regulated, ma-

ture international financial centre, 

combine to create the foundation 

upon which many innovative com-

mercial solutions have been de-

signed and launched. Given this long 

history of deep industry experience, 

it is clear how Bermuda has become 

a hub of innovation for the re/insur-

ance market and a global leader in 

the ILS space. 

Q How do you view Horse-
shoe’s position within the ILS 

market? 

A As a pioneer in the ILS admin-

istration space, Horseshoe has 

vast experience in all aspects of this 

unique and complex asset class.

Horseshoe can offer a true one-

stop solution for those who want to 

set up a new ILS platform, including 

providing fund administration, reg-

istered office, corporate secretarial, 

insurance management, accounting, 

transforming, underwriting, claims 

and actuarial services within one 

company. We are the foremost and 

largest dedicated independent ILS 

service provider team in the market 

with no affiliations with other ser-

vice providers. 

ILS funds, in many cases, are in-

vesting in private transactions, 

management firm is contemplating 

the launch of a new product.

Q How did the ILS market react 
to the large losses in 2017 and 

what is your outlook for the indus-
try throughout 2018 and beyond?

AThe Harvey, Irma and Maria 

events in August and Septem-

ber 2017 plus the wildfire events 

in December 2017 resulted in 2017 

being the largest loss-causing year 

ever and was therefore the biggest 

test for the ILS industry to date. The 

good news is the ILS industry passed 

this test, with investors showing 

their commitment to the space by 

increasing their overall capital in-

vestment to a greater level than 

before the large loss events of 2017. 

New risk capital is coming to mar-

ket as investors continue to find ILS 

an attractive and diversifying asset 

class. We are seeing investors look 

for new entries into the insurance 

and reinsurance business outside of 

primarily the property and property 

cat markets. This means new and 

innovative products and offerings 

in the life and annuity as well as 

the casualty space. In fact, in many 

respects those lines of business are 

at a stage now where the property 

focused ILS market was in 2005. 

We predict some interesting 

growth in these areas and overall 

we believe ILS will become a larg-

er percentage of the reinsurance 

market and will exceed the $100bn 

milestone before 2020.  

As a pioneer in the ILS 

administration space, Horseshoe 

has vast experience in all aspects of 

this unique and complex asset class

which means, as administrator, we 

are dealing with level three assets in 

terms of valuation. The importance 

of administrator oversight when 

funds own hard-to-value assets 

cannot be overstated, and inves-

tors gain a lot of comfort when they 

know the fund they are investing 

substantial money in is administrat-

ed by specialists in the valuation of 

those hard-to-value assets. In terms 

of valuation, Horseshoe is well 

equipped to verify that our clients’ 

premium earnings are consistent 

with their portfolio’s underlying, 

potentially seasonal, exposure and 

are also well qualified to test the as-

sumptions our clients use in deter-

mining a loss estimate and building 

a buffer around that estimate for 

additional uncertainty. 

Launching an ILS platform can be 

a daunting exercise, but it does not 

need to be if one goes about the pro-

cess in a methodical and organised 

fashion. At Horseshoe, our manage-

ment team provides a consultative 

approach to all relationships, no mat-

ter if we are introduced at the early 

platform formation stage or later 

on when an established investment 
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COs, utility tokens, dig-

ital securities and cryp-

tocurrencies, including 

of course the storied 

bitcoin with its mysterious creator 

Satoshi Nakamoto, have been the 

subject of a great deal of attention 

among participants and regulators 

of financial markets alike. Under-

lying all this buzz is blockchain, 

or distributed ledger technology, 

which facilitates secure, authenti-

cated and verifiable transactions 

via a decentralised network, in an 

efficient and economical manner, 

thereby reducing the need for in-

termediaries. Indeed, blockchain is 

the foundation for many potential 

applications, financial and other-

wise, but here we will focus on the 

use of blockchain related to digital 

assets, including coins, utility to-

kens, security tokens and virtual 

(or crypto) currencies.

As is often the case with signifi-

cant innovation and technological 

advancement, things are evolv-

ing rapidly, and not everyone is in 

agreement about the way forward. 

While the relative stability and cer-

tainty offered by tried-and-tested 

modalities can be reassuring, the 

excitement and promise of a new 

way of transacting has certainly 

captured the imagination of many. 

Likewise, the uncertainty and sig-

nificant hype and speculative fer-

vor surrounding bitcoin and other 

digital assets has also triggered 

concern among regulators and in-

vestment professionals – how do 

we go about engaging with and 

nurturing the potential of these 

new technologies while also being 

prudent about protecting markets 

and investors from unscrupulous 

actors and illegitimate activity?

It is a formidable challenge, 

and one that has been grappled 

with by regulators, law enforce-

ment, technologists, policymakers 

and the financial services indus-

try across multiple jurisdictions. 

While most seem to concede that 

heavy-handed regulation, particu-

larly where a system or product is 

in development, can be stifling, it 

is also certainly true that lack of 

oversight and regulation not only 

increases the potential for fraud-

ulent dealing and harm to the in-

vesting public, but also deprives 

the market of the benefits of im-

proved confidence and stability 

that appropriate and effective reg-

ulation can provide. 

The key question is: how to de-

velop a framework striking the 

correct balance between regula-

tory oversight of the risks while 

providing a sufficiently open plat-

form and environment for these 

new technological applications to 

flourish, generating not only eco-

nomic gain, but also potential so-

cial good?

As an international financial cen-

tre with a long history of political 

and legal stability, and a well-rec-

ognised, sophisticated, innovative 

and forward-thinking regulator in 

the Bermuda Monetary Authori-

ty (BMA), it became apparent that 

Bermuda is extremely well-placed 

to take up this challenge and be a 

leader in the space. Bermuda is also 

home to one of the largest insur-

ance and alternative risk transfer 

I

Bermuda leads the way 
on digital assets

Ariane West
Partner, Taylors
Ar

ARIANE WEST is a partner of Taylors, a Bermuda law firm which works in exclusive 

association with Walkers.  

Ariane West, of Taylors, provides an overview of the 

rise of digital assets and explains the reasons why 

Bermuda is leading the way in this new asset class
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markets in the world which, as an 

industry, is likely to be an early 

adopter of blockchain applications 

in transacting. 

The Bermuda digital asset 
ecosystem
Through a highly collaborative ap-

proach drawing on considerable 

resources from government, the 

BMA, international advisors, lead-

ing financial and legal advisory 

firms and industry experts, the Ber-

muda government has launched a 

multi-part legislative and regula-

tory programme with a view to es-

tablishing a full-service ecosystem 

for the creation, management and 

exchange of digital representa-

tions of value (digital assets). This 

framework has been presented to 

other regulators and multi-lateral 

organisations for consultation in 

the interest of ensuring best prac-

tices are established and effec-

tive approaches to prevention of 

anti-money laundering, fraud or 

other legal and regulatory risks are 

well formulated. The framework 

to date has four main components: 

the ICO Act, the Digital Assets 

Business Act, a Bermuda Electron-

ic Identification Scheme (E-ID) and 

regulated digital asset exchanges. 

The ICO Act
The Companies and Limited Liabil-

ity Company (Initial Coin Offering) 

Amendment Act 2018 (ICO Act), 

which received assent on 16 May 

2018, has introduced amendments 

to the Bermuda companies and 

LLC legislation in order to provide 

a statutory framework, as well as 

regulations and the code of con-

duct promulgated thereunder, for 

the offering and issuance by Ber-

muda companies or LLCs of digi-

tal representations of interests, 

alongside the traditional provi-

sions and requirements with re-

spect to the issuance of shares or 

LLC interests. 

However, an ICO will be deemed 

to be a restricted business activ-

ity requiring approval of the Ber-

muda Ministry of Finance prior to 

an ICO offering to the public. Such 

approval will be subject to appli-

cation, including the submission 

of an offering document covering 

certain criteria as set forth in the 

act and the accompanying regula-

tions, which must include details 

as to the method of collecting, 

confirming and maintaining pur-

chaser identity information as 

well as compliance and auditing 

procedures.

The digital assets business act
The Digital Assets Business Act 

2018 (DABA), which was tabled in 

Bermuda's parliament on 11 May 

2018, is the cornerstone legisla-

tion which will establish a regu-

latory framework to govern the 

licensing and supervision of digital 

asset businesses and services, in-

cluding custody of digital assets, 

cross-border payment services, 

administration of digital assets, 

exchange or conversion of digital 

assets, and services relating to the 

issuance or distribution and mar-

keting of digital assets (ICO busi-

ness providers) and a catchall cat-

egory of licensing for digital asset 

service vendors.

 A code of practice and a state-

ment of principles published by the 

BMA will provide detailed guid-

ance as to the authority's expecta-

tions as to matters of governance 

and control functions and its con-

siderations and prerogatives as to 

licensing and supervision. There 

are two classes of licence: Class F, a 

full licence, and Class M, a defined 

period licence, which is intended to 

function as a regulatory sandbox 

environment with closer supervi-

sion subject to confirmation of a 

full licence.

E-IDs
Next on the regulatory agenda, 

scheduled for July 2018, is the es-

tablishment of an electronic iden-

tification scheme (E-ID), which 

will provide a Bermuda govern-

ment-sponsored electronic ag-

gregation platform to facilitate 

efficient compliance with KYC 

and AML regulations. The current 

proposal is for the platform to pro-

vide user controlled permissioned 

access to specified data for a spec-

ified period, and authentication 

provided by consensus of DLT. 

It is contemplated that this 

service could be used by Bermu-

da-based persons or potentially 

expanded to provide solutions 

for international users. AML/KYC 

solutions are a critical regulato-

ry concern, so this aspect of the 

ecosystem is a high priority, and 

in concert with privately devel-

oped services and solutions, it is 

the intention that great progress 

to clearing hurdles to expansion 

in the market for digital assets re-

lating to transparency and compli-

ance concerns will be achieved.

Digital asset exchanges and 
trading platforms
A focus on the establishment and 

regulation of digital asset ex-

changes and provision for trading 

in digital assets is the last phase 

of the current agenda and slated 

for September 2018. The ability to 

transact and support liquidity in 

the market for digital assets will be 

important to the growth of the as-

set format, and so it has been iden-

tified as a priority, and the achieve-

ment of the prior steps, including 

the entry into force of the DABA 

providing a licensing and supervi-

sory framework, should naturally 

support the development of this 

capability in the jurisdiction.

The Bermuda solution
In taking bold initiative and draw-

ing on its established strengths, 

Bermuda has positioned itself to 

be a leader in the development of 

the market for digital assets, by 

laying out a blueprint for a digital 

asset ecosystem that aims to de-

liver solutions to help manage the 

very real risks and concerns identi-

fied to date related to issuance and 

trading in digital assets, while also 

providing a platform for growth 

and innovation for legitimate 

commercial activities. Investment 

managers interested in partici-

pating in the digital asset market, 

either in terms of investing activi-

ty or funding methods, should be 

taking note or following develop-

ments closely. 

Bermuda has positioned itself to be 

a leader in the development of the 

market for digital assets
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wo years after open-

ing in Bermuda, Cen-

taur has surpassed its 

growth targets and 

continues to expand its team on 

the island and globally. The suc-

cess of the Bermuda operation has 

allowed Centaur to become a key 

player in fund administration in 

North America and Europe within 

the Private Equity and Real Estate 

(PERE) sector.    

Why Centaur chose Bermuda
Looking back at the origins of Cen-

taur Bermuda, our primary goal in 

2016 was to establish a centre to 

enable us to service our growing 

list of North American clients from 

a convenient time zone. It was im-

portant to us that the centre we 

chose was reputable, convenient 

for the key US client base and 

would enable us to attract and 

grow an experienced and talented 

pool of staff. 

The senior management team 

of Centaur has spent considerable 

time running businesses in Bermu-

da, so we were naturally drawn 

to the island as a possible place 

to establish an office. We were all 

familiar with the excellent infra-

structure on the island and, in par-

ticular, the strong pool of talent-

ed and qualified staff drawn from 

all over the world. We were also 

attracted to Bermuda’s reputation 

as a stable base for business with 

an appropriate and robust regula-

tory and legal framework. 

When we began our due dili-

gence process, we were impressed 

by the cooperation we received 

from the Bermuda Development 

Agency and by the can-do ap-

proach to international business 

fostered by the Ministry of Eco-

nomic Development and the Ber-

muda Monetary Authority. We met 

with representatives from each 

of these agencies and set out our 

plans to establish and grow our 

business. We were encouraged by 

their supportive approach to well-

run international businesses such 

as our own.

Since the opening of our Bermu-

da office in July 2016, Centaur’s 

T

Surge in private equity 
pivotal for growth

Marc Weaver, COO of Centaur Bermuda, discusses how Centaur has firmly 

established itself as a powerful force in private equity and real estate

Marc Weaver 
Chief operating officer, Centaur Bermuda
M
C

MARC WEAVER has been chief operating officer of Centaur Bermuda since 2016. 

With nearly 20 years’ experience in the fund administration industry, Weaver has 

held senior roles in managing client operations and relationships during his career. 

He works closely with Centaur’s US and European offices to provide administration 

services to Bermudian and North American clients.
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Bermuda business has seen contin-

uous growth. We now service a va-

riety of clients from Bermuda with 

significant assets and a diverse 

range of strategies encompassing 

hedge funds, funds of funds, ILS 

funds and private equity funds. 

Centaur has strong relationships 

on the island with local legal, ac-

counting, compliance and IT pro-

fessionals. In 2017 we became a 

listing sponsor on the Bermuda 

Stock Exchange to enhance our 

service offering to clients. 

We continue to find that Bermu-

da has a strong reputation with 

fund promoters and institutional 

investors as a jurisdiction which 

has a strong regulatory and legal 

framework, while also enabling 

promoters to manage interest-

ing and innovative products for 

investors.

The changing face of private 
equity and real estate
Centaur is constantly adapting to 

the changing face of fund admin-

istration. Nowhere has this been 

more evident than in private equi-

ty and real estate funds, which was 

one of the fastest growing sectors 

for fund administrators, including 

Centaur, in 2017. 

In recent years there has been 

huge growth in investments into 

PERE funds as their returns have 

consistently outperformed liq-

uid asset markets. Historically, 

these funds have typically not 

used the services of third-party 

administrators. 

This picture has, however, 

changed rapidly with a majority of 

new PERE funds now appointing 

third-party administrators to pro-

vide a wide variety of outsourced 

administration services. The rea-

sons for the trend to outsourcing 

in PERE funds are multifaceted.

Investors are demanding more 

transparency and more independ-

ent reporting. As institutional 

investors become more engaged 

with PERE funds, they are looking 

for evidence that the fund promot-

er has appropriate controls and 

reporting built into its processes. 

They are also looking for greater 

frequency of reporting and more 

granular analysis of each deal in 

the portfolio. 

Regulations such as AIFMD and 

GDPR are becoming increasingly 

difficult for PERE sponsors to com-

ply with internally. The seemingly 

endless roll out of new regulations 

place huge strains on the back of-

fices of fund promoters and so 

they are turning to third-party ad-

ministrators for help.

Fund structures are becoming 

increasingly complex and the re-

porting required is hard to produce 

without a dedicated technology 

platform and a commitment to 

continue to invest in back-office 

staffing and resources.

As a result, Centaur has seen 

a significant increase in demand 

for private equity administration 

services. We have considerably in-

vested in a dedicated private equi-

ty fund technology platform and 

we see our Bermuda team playing 

a key role in this business into the 

future. 

Centaur has also recruited ex-

tensively to add experienced pri-

vate equity staff who are familiar 

with the nuances and idiosyncra-

sies of these fund types. Our ser-

vice teams comprise of staff with 

the extensive private equity ac-

counting, investor reporting and 

corporate services knowledge re-

quired for the funds, their general 

partners, the limited partners and 

the related Special Purpose Ve-

hicles,  which are often a feature 

of PERE structures. Bermuda has 

proven to be a great base to iden-

tify and attract this talent.

A particular area of note with-

in the PERE fund universe is the 

growth in hybrid funds where il-

liquid and liquid investments are 

combined within the portfolio of 

one investment structure. Many 

administrators are unable to deal 

with these specialised structures 

as their infrastructure lacks the 

necessary flexibility. 

At Centaur, we have combined 

our many years of experience in liq-

uid and illiquid markets to develop 

services and reporting for hybrid 

funds which combine elements of 

public and private markets.

Bermuda, the undisputed 
leader in insurance linked 
securities
Another example of Bermuda’s 

expertise in complex and bespoke 

asset classes is in Insurance Linked 

Securities (ILS). Bermuda is the 

undisputed global leader in ILS 

structures. Centaur has attracted 

a number of highly experienced ILS 

team members in Bermuda and has 

rapidly become a leading service 

provider to this specialised sector. 

Considered the risk capital of the 

world, Bermuda is recognised as a 

centre of excellence in reinsurance 

and insurance. The ever-growing 

interest and appetite in the ILS 

asset class provides Centaur with 

great business opportunities as cli-

ents value Centaur’s professional 

and client-first approach.

Centaur provides independent 

administration services to ILS re-

insurer and fund structures includ-

ing set-up and structuring, gov-

ernance and compliance services, 

investor services and AML, and 

accounting services. We take pride 

in the precision and consistency of 

our ILS service offering and see tre-

mendous opportunities for further 

growth as this industry develops.

The future for Centaur 
Bermuda
Centaur’s experience to date in 

Bermuda has been outstanding. 

We have found the island to be an 

excellent base to carry out the off-

shore element of our North Ameri-

can business strategy. The Bermu-

da office is complemented by our 

servicing centres in New Jersey, 

Canada and Ireland and is a key 

component of our overall client 

servicing proposition.

We expect to see more growth 

in our Bermuda operation in the 

coming years and we are delighted 

to be a part of the island’s thriving 

fund servicing community. 

For more information and news, 

see www.centaurfs.com  

Centaur is constantly adapting to 

the changing face of fund admin-

istration. Nowhere has this been 

more evident than in private equity 

and real estate funds
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018 is expected to be a 

big year for privacy and 

data protection in Ber-

muda. The Personal In-

formation Protection Act (Pipa) is set 

to come fully into force later this year 

and its full implementation is highly 

anticipated, particularly in light of 

the introduction of the EU’s General 

Data Protection Regulation (GDPR) 

which applies from May of this year. 

Pipa is critical to ensuring Bermuda’s 

reputation as a leading international 

offshore centre is safeguarded in the 

digital age we now operate in. GDPR 

and Pipa have each been developed 

to address the era of big data as well 

as mobile technology.

While Pipa draws particular sim-

ilarities with GDPR and Canadian 

privacy legislation, it is important to 

understand that Pipa complies with 

international best practice and relies 

on global data protection principles. 

Pipa was developed with the inten-

tion that an application for a finding 

of ‘adequacy’ can be made to the EU. 

Given the nature of Bermuda’s inter-

national business sector, a finding of 

‘adequacy’ would be viewed as a ma-

jor advantage for the jurisdiction and 

would ensure that Bermuda has the 

ability to transfer personal informa-

tion freely with the EU.

Being prepared for privacy and 

data protection law changes requires 

a measured and informed approach.

GDPR’s impact on Bermuda
Effective 25 May 2018, GDPR repre-

sents a major update of the current 

EU data protection and privacy laws 

replacing current rules governing the 

collection, storage and processing of 

personal data. 

Key drivers of GDPR are the grant-

ing of additional rights for individuals 

to control their data (including the 

“right to be forgotten”), imposing 

new and enhanced responsibilities 

on companies and other organisa-

tions for safeguarding the data they 

process, and harmonising standards 

across the EU and beyond to help cre-

ate a “single digital market”.

An important feature of GDPR is 

its purported extraterritorial effect. 

GDPR will apply to companies out-

side the EU if they are processing 

data of EU data subjects, providing 

services to EU citizens or monitoring 

behaviour that takes place in the EU. 

The impact of GDPR is therefore an-

ticipated to be wide-ranging. 

GDPR sets out six lawful reasons 

for using personal data. One or more 

of these reasons must exist in or-

der to permit lawful use of personal 

data and there cannot be "back-up" 

reasons for use. It is important to de-

termine the reason(s) for use of per-

sonal data and maintain that position 

consistently.  

GDPR distinguishes between 'data 

controllers' and 'data processors', 

placing specific obligations on each. 

This distinction between data con-

trollers and data processors must be 

determined on a case-by-case basis.

Breaches of GDPR can result in 

fines of up to €20m ($23.4m) or 4% 

of a firm's global turnover, whichev-

er is higher. 

Bermuda’s privacy legislation 
– Pipa
When fully in force, Pipa will apply to 

every organisation (any individual, en-

tity or public authority) that uses per-

sonal information in Bermuda where 

that personal information is used by 

automated means or are part of a 

structured filing system. Third-party 

transfers are permitted but the or-

ganisation engaging the third party 

remains ultimately responsible for en-

suring compliance with Pipa. 

Organisations will need to des-

ignate a representative (privacy 

officer) for the purposes of compli-

ance with Pipa. The privacy officer 

will have primary responsibility for 

communicating with the privacy 

commissioner appointed pursuant 

to Pipa. Pipa allows for a group of 

organisations under common own-

ership or control to appoint a single 

privacy officer (provided that a pri-

vacy officer is accessible from each 

organisation). 

Pipa imposes a standard of rea-

sonableness on organisations for 

meeting its responsibilities under 

Pipa. Pipa also imposes a propor-

tionality test such that organisa-

tions must ensure personal informa-

tion is adequate, relevant and not 

excessive in relation to the purposes 

for which it is used. 

Breaches of Pipa can result in 

imprisonment or fines of up to 

$250,000.

2

Privacy and data 
protection: Bermuda
Stephanie Sanderson, of BeesMont, identifies the nuances of the 

incoming PIPA and GDPR regulation

Stephanie P. Sanderson 
Partner, corporate department at BeesMont Law
St
Pa

STEPHANIE P. SANDERSON is a partner at BeesMont Law Limited. She practices 

in all areas of corporate and commercial law with particular emphasis on M&A, 

investment funds, insurance, finance, restructurings, and cross-border transactions, 

as well as international tax, regulatory and compliance (including AML/ATF), data 

protection and privacy law.
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Interplay between GDPR and 
Pipa
GDPR uses various key definitions 

which do not necessarily have a Pipa 

equivalent term although many of 

the principles between GDPR and 

Pipa are well aligned.  

Under GDPR, a ‘data subject’ 

means an identified or identifiable 

natural person and under Pipa an 

‘individual’ means a natural person. 

In a funds context this would likely 

relate to investors of the fund or di-

rectors, officers and employees of an 

investment management company, 

for example. 

Under GDPR, ‘personal data’ 

means any information relating to a 

data subject, who can be identified, 

directly or indirectly in particular by 

reference to an identifier such as a 

name, an identification number, lo-

cation data, an online identifier or 

to one or more factors specific to 

the physical, physiological, genetic, 

mental, economic, cultural or so-

cial identity of that natural person. 

Under Pipa ‘personal information’ 

means any information about an 

identified or identifiable individual. 

It is also worth noting that Pipa in-

cludes specific provisions for ‘sensi-

tive personal information’ defined as 

any personal information relating to 

an individual’s place of origin, race, 

colour, national or ethnic origin, sex, 

sexual orientation, sexual life, mari-

tal status, physical or mental disabil-

ity, physical or mental health, fami-

ly status, religious beliefs, political 

opinions, trade union membership, 

biometric information or genetic 

information. 

For example, this might include 

information included on director and 

officer registers, beneficial owner-

ship registers and share registers, 

Know Your Client (KYC), Anti-Money 

Laundering (AML), Anti-Terrorist Fi-

nancing (ATF) or other compliance 

documentation, as well as data and 

information on directors and/or em-

ployees of investment management 

companies. This can also potentially 

relate to online identifiers that can 

be used to identify an individual.

Under GDPR, a ‘controller’ means 

the natural or legal person, pub-

lic authority, agency or other body 

which, alone or jointly with others, 

determines the purposes and means 

of the processing of personal data. 

reviewed in light of obligations un-

der the appropriate privacy regimes. 

In particular, fund subscription 

documents or applications should 

contain relevant information with 

respect to the use of personal data 

as well as consents for same. Pro-

spectuses and websites will also 

likely need updating once reviewed 

through this lens. 

Relevant service provider con-

tracts and any other relevant 

third-party contracts should be re-

viewed and updated, for example to 

clearly delineate the split between 

the data ‘controller’ and data ‘pro-

cessor’ (or ‘third party’) relationship 

in administration agreements. Em-

ployment contracts will need to be 

revised as applicable – for example, 

in relation to employees of an in-

vestment management company. 

Data retention policies will need 

to be assessed and/or implemented 

given that any personal information 

used should be accurate and kept 

up to date to the extent necessary 

for the purposes of its use. Personal 

information should not be kept for 

longer than is necessary for its spe-

cific use. Different types of personal 

data may require different retention 

periods which should be considered 

as part of the holistic analysis under-

taken by any organisation. 

Further information 
This article is intended for informa-

tional purposes only and is not a 

substitute for legal advice. Should 

you have any questions or would like 

to discuss the above, please contact 

Stephanie P. Sanderson, Partner – 

spsanderson@beesmont.bm.

GDPR and Pipa have each been 

developed to address the era of big 

data as well as mobile technology

Pipa does not have an equivalent 

term but imposes obligations on 

each organisation. This could cap-

ture the investment management 

company, fund or a fund umbrella, 

for example. 

Under GDPR, a ‘processor’ means 

any natural or legal person, pub-

lic authority, agency or other body 

which processes personal data on 

behalf of the controller. Again, Pipa 

does not have an equivalent term 

but, as above, imposes obligations 

on each organisation and it also in-

cludes third party provisions. This 

may impact fund administrators, 

paying agents, depositaries, dis-

tributors or any other delegates or 

agents that receive personal data 

in relation to investment funds. Any 

entities processing fund subscrip-

tions or carrying out AML/ATF/KYC 

work for a fund may be caught here. 

Recommended steps 
A holistic approach is advisable so 

that all systems, policies and proce-

dures, processes and documentation 

are reviewed for compliance with 

applicable privacy and data pro-

tection obligations. An information 

audit and data mapping exercise is 

advisable and organisations should 

ensure they are properly educated 

on the relevant laws.  

Fund documentation should be 
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ermuda continues to pri-

oritise smart regulatory 

compliance measures 

which allow market par-

ticipants to compete internationally, 

while attracting new business to our 

jurisdiction. Engaging independent 

directors can be a value proposition 

in the start-up process. Skilled, pro-

fessional directors are able to reduce 

overall costs, mitigate risk, and pro-

vide valuable industry experience 

and insight. Here’s how:

First duty is to the company
Using a hedge fund example, an in-

dependent director’s first duty is 

to the fund – not to the manager. 

A non-executive director is able to 

ask challenging questions and en-

sure that an investment manager is 

keeping the company’s interests at 

the forefront. An independent direc-

tor can contribute constructive ide-

as like a reduction in management 

fees when appropriate or suggest-

ing consultation with a specialised 

service provider, when an executive 

director might hesitate. In the worst 

case, and detailed more specifically 

below, an experienced independent 

director may be more likely to take 

steps to move a company into liq-

uidation to ensure that remaining 

interests are maximised and distrib-

uted equitably.  

Don’t go with the flow
A recent working paper, “Powerful 

Independent Directors” © Kathy Fo-

gel, Suffolk University, Liping Ma, 

University of Texas at Dallas, and 

Randall Morck, University of Alberta, 

concluded that “shareholder val-

uations are economically and sta-

tistically positively correlated with 

independent directors’ power….We 

suggest that more powerful inde-

pendent directors constitute a more 

informed and credible alternative 

voice of dissent against a wayward 

CEO, and can thus more reliably 

interrupt “groupthink” in the full 

board or relevant board commit-

tee”. Translation? An independent 

director can have a more objective 

view on operations, and not so close 

of a relationship with other board 

members or investors, meaning the 

independent director may be more 

capable of properly filling her role 

without emotions, relationships, or 

personal financial interests blurring 

judgement.

Ge�ing the most bang for your 
board meeting buck
Regular board meetings might cyn-

ically be viewed as an expensive 

“rubber stamp” without meaningful 

deliberations. Independent direc-

tors do have the authority and ex-

pertise to make board meetings a 

worthwhile effort. Are all relevant 

service providers invited and repre-

sented?  Has meeting research been 

done ahead of time so stakeholders 

can hold robust, efficient discus-

sions on critical matters, implement 

decisions, and positively impact a 

company’s results and future busi-

ness path? For a fund, inviting all 

directors, the investment manag-

er, administrator, auditor and legal 

counsel, when needed, to be part 

of the same conversation is invalu-

able in ensuring there is transpar-

ency amongst the service providers 

and that pertinent issues are raised 

and appropriately addressed. These 

board meetings establish commu-

nication channels which benefit all 

stakeholders.

Regulatory and tech hot topics 
Entities organised in leading finan-

cial jurisdictions are obligated to 

consider regulatory frameworks 

presented by local governments, the 

IRS, and Common Reporting Stand-

ards (CRS) which are locally admin-

istered but are designed to follow 

the mandate of the Organisation of 

Economic Co-operation and Devel-

opment (OECD). Bermuda is also im-

pacted by the EU’s General Data Pro-

tection Regulation (GDPR) and the 

Personal Information Protection Act 

(PIPA). A knowledgeable independ-

ent director can add value by sharing 

his expertise as to what procedures, 

information, storage practices, dis-

closures, or new service providers 

may be required for consideration in 

order to meet legal and regulatory 

requirements. 

On the innovation side, it is useful 

to have a director on board who is 

conversant in tech themes which are 

currently being considered by many 

services firms and by the banking in-

dustry. Blockchain, cryptocurrency, 

B

Independent 
directors: a value 
proposition
Laura Knox, of Harbour Financial Services, considers the merits of 

independent directors

Laura Knox
head of director services, Harbour Financial Services

LAURA KNOX CLINGERMAN is head of director services at Harbour Financial Services 

Limited, affiliated with Wakefield Quin, where she oversees how governance 

and oversight are delivered to its Bermuda and international client base. She is 

a chartered accountant and began working in the funds industry in the Cayman 

Islands in 2004. 
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and robo-advisors are terms heard 

every day and a board member with 

an aptitude for tech themes may 

present useful insight into applica-

tion of financial technologies.

When the going gets tough
Because independent directors typ-

ically sit on a breadth of corporate 

boards, they bring invaluable per-

spective drawn from their experi-

ence guiding funds through com-

plete life cycles. This insight can be 

extremely valuable in the event that 

difficult or unexpected circumstanc-

es, like liquidity crunches or a high 

level of redemptions, arise. The di-

rectors will be familiar with all of the 

tools available to the fund (including 

gating, suspension, side pockets, in 

specie distribution) and what con-

siderations are required in deciding if 

and how to deploy them. The guid-

ance from these directors can be the 

difference between preservation of a 

fund’s value and a lengthy, litigious 

end resulting in total losses.

Third-party views
Potential investors want to be con-

fident an objective perspective is 

in place if, for example, non-arms-

length transactions are permitted 

and being considered by a compa-

ny. Independent directors are well-

positioned to provide this perspec-

tive and can strengthen a company’s 

search for new capital sources. An 

independent director adds a level of 

oversight which is positively consid-

ered by external auditors and by reg-

ulatory bodies. 

Networking opportunities
In a blog post by Norbert Schwarz, 

MBA, delegate to two White House 

Conferences on small business, and 

having served on the economic ad-

visory committee of the Kansas 

City Federal Reserve Bank, Schwarz 

notes, “In my experience, perhaps 

the most discernible benefits [of 

independent directors] come from 

individuals who can offer a network 

of contacts that may directly affect 

the company’s revenues or profits. 

In one such instance, an advisory 

director has not only provided in-

troductions to potentially valuable 

customers, but he has also offered 

professional advice on development 

of new products and markets that 

board members. Many small, mid-

size, or closely held companies are 

governed by board members with 

similar backgrounds, potentially 

leading to a narrow consideration 

of issues. For example, an entity 

organised in an offshore financial 

centre can benefit from a local cor-

porate lawyer providing a greater 

depth of insight in situations of ju-

risdictional reporting. An independ-

ent director with a strong account-

ing background can add value not 

just for routine audit procedures, 

but particularly valuable insight 

when complex financial issues, such 

as restatements, are encountered. 

This expertise may otherwise need 

to be obtained via a separate con-

sulting arrangement which inves-

tors would prefer to avoid.

With these considerations in 

mind, it is clear that an independent 

director adds tangible value which 

is indispensable in a company’s pur-

suit for regulatory compliance and 

for healthy growth.  

The independent director may 

be more capable of properly 

filling her role without emotions, 

relationships, or personal financial 

interests blurring judgement

should prove very profitable to the 

company in the future.”  When com-

pany expansion is being contem-

plated or capital support for a new 

investment strategy is being con-

sidered, it may prove useful to have 

a director with a breadth of industry 

relationships onboard. 

Complement board skill set
A theme of this article has been the 

value added to a board by objective 

views from an independent direc-

tor. This value is multiplied when an 

independent director possesses a 

skill set which differs from existing 

18  HFM.GLOBAL  BERMUDA 2018



5th Floor, Andrew’s Place, 51 Church Street, Hamilton HM 12, Bermuda T +1 441 400 4747   F +1 441 236 1999   E info@beesmont.bm   W beesmont.bm

• Corporate & Commercial Law
• Incorporations & Special Purpose Vehicles
• Investment Funds
• Fintech
• Regulatory & Compliance
• Privacy, Security & Information Law
• Insurance Law
• Joint Ventures
• Aircraft & Shipping
• Structured Finance
• Restructuring
• Liquidations
• Litigation
• Arbitration
• Property Law

A SMARTER PARTNERSHIP

BeesMont is your perfect partner. Committed to 
working with you and providing clear and practical 
legal advice.

BeesMont Law Limited 



CONSULTANCY

QWhat is on Bermuda’s near ho-
rizon for AML/ATF regulation 

in the fund space?

AThe pace of regulatory change 

continues to increase and the 

BMA has recently published a num-

ber of consultation papers across 

a number of industries. One of 

the BMA’s proposed changes that 

will increase AML/ATF supervision 

in the fund space is the proposal 

that Bermuda Segregated Account 

Companies (SAC) must be AML/

ATF Regulated. Unless a SAC is oth-

erwise already AML/ATF regulat-

ed, and does not engage a service 

provider who is subject to AML/

ATF regulation, such as a corpo-

rate service provider, an insurance 

manager or an investment fund 

administrator, the BMA would now 

require a SAC to register with the 

BMA as an otherwise non-licensed 

person, or NLP. The SAC would 

then be required to adopt Bermu-

da-compliant AML/ATF policies and 

procedures, appoint a money-laun-

dering reporting officer and a com-

pliance officer, and have an annual 

AML Audit.

QWhat do you see as a common 
pitfall in the creation of a cor-

porate governance programme 
and supporting policies and proce-
dures (including AML/ATF, bribery, 
sanctions)?

AWe have dealt with several en-

tities that have adopted com-

pliant policies and procedures, and 

may have even created a robust 

overall compliance programme, but 

then they may have not taken the 

next step by creating board reports 

or developing other reporting lines 

into the board or a board's commit-

tee. It is essential in today’s climate 

for compliance to have an ability to 

report into the board. Periodic com-

pliance reporting ensures that the 

board is kept informed of compli-

ance matters, creates board visibility 

for the compliance function and also 

helps demonstrate to the BMA that 

your organisation does indeed take 

compliance seriously.

In addition to compliance re-

porting, in general, a good cor-

porate governance programme 

creates multiple lines of direct re-

porting into the board. The heads 

of oversight functions/business 

units should have unrestricted ac-

cess and a direct reporting line to 

the board or the relevant board 

committee (i.e., audit, risk). In order 

to accomplish its duties, a board 

needs to rely on the objective ad-

vice of the oversight functions, 

which helps the board to succeed in 

its role of leadership and oversight 

of the organisation’s operations by 

evaluating (1) whether there are ap-

propriate and effective controls and 

(2) whether the organisation’s op-

erations, results and risk exposures 

are accurately being reported. 

QHave you seen board compo-
sition change as the level and 

scope of regulation increases?

AWe have not yet seen any com-

pliance experts being added to 

boards, specifically. However, we 

have seen an increase in requests 

for compliance training at the board 

level. And in our interactions, we 

have definitely seen board mem-

bers become much more interested 

in and conversant on compliance 

topics.

In general, board composition is 

an area of which we at Oyster try 

to emphasise the importance. A 

well-rounded board is a well-func-

tioning board – policies and proce-

dures are crucial, but without a dy-

namic board, they mean less. Some 

Chiara Soria
Oyster Bermuda
C
OOOOOOOOOOO

CHIARA SORIA is a US attorney with eight years of experience in finance, regulation 

and corporate law, particularly in the areas of corporate governance, investment 

management law, operation and project/change management. She has experience 

in the legal and business sides of several large US-based asset managers. Soria also 

has experience with US financial services regulators.

Henry Komansky
Oyster Bermuda

HENRY KOMANSKY is an attorney with 10 years of experience in the financial ser-
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international banking group, a long-term life insurance company, and Bermuda’s 
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The shifting nature of 

corporate governance
Chiara Soria and Henry Komansky, of Oyster Bermuda, reflect on the 

incoming AML/ATF regulation and the evolving necessities of board 

governance as regulatory scope increases
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key high-level indicators of board 

composition are:

• Diversity of gender and nation-

ality. Women are increasingly 

filling board positions as boards 

begin to recognise and seek out 

their expertise and skillsets. 

Boards also benefit by having di-

versity of age and culture. 

• Diversity of experience. Diver-

sity can also assist a board in 

issue and opportunity spotting, 

as there are often compliance 

issues such as AML/ATF, sanc-

tions, bribery & corruptions, 

data protection (such as Ber-

muda’s Personal Information 

Protection Act (Pipa) and Gen-

eral Data Protection Regula-

tion (GDPR) vulnerable persons 

legislation, and CRS/Fatca that 

cut across many areas of a firm. 

More diverse boards are better 

placed to gather intelligence 

from a number of sources, as 

opposed to a group of homoge-

neous board members whose 

sources may be more limited.

• Industry. Ideally, there will be a 

mix of board members from the 

same and other industries. 

• Function. It’s helpful to have 

board members that have exper-

tise in various functional areas, 

i.e. finance/accounting, mar-

keting, operations, legal and/or 

compliance. 

QWhat is an area of contention 
in board governance that you 

think is o�en overlooked?

AThere are many examples, but 

the ones that quickly come to 

mind are the issues surrounding the 

establishment of certain board com-

mittees. Committees are necessary 

to meet certain governance and reg-

ulatory requirements, so commit-

tees such as audit and compensa-

tion committees are very common. 

However, there is a lot of variation 

beyond these core committees and 

differing opinions among directors 

about how many committees should 

exist. There are downsides to having 

too many standing committees, and 

boards should be careful to find a 

balance between helpful delegation 

and simply creating new commit-

tees for each new issue that aris-

es. Important considerations that 

help to determine whether a new 

board discussions are often debates 

because they encourage tough con-

versations – board chairs should be 

keen to ensure that other directors 

are (1) actively participating and (2) 

feel safe to speak their mind. Direc-

tors need to feel that their opinions 

are wanted and respected. Political 

correctness has its place, but not 

when it stifles honest conversations 

that need to be had. “Yes” boards 

are not successful ones.  

The board chair, while they set the 

tone for the board culture, is not the 

only role that requires good soft skills 

– most directors would benefit from 

some form of interpersonal effective-

ness and public speaking training. Ef-

fective communication skills allow 

members to constructively address 

issues, achieving a healthy balance of 

civility and directness. Additionally, 

this type of training helps to devel-

op courage of conviction, allowing 

members to face hard truths and/or 

make tough calls. All boards should 

consider seeking out continuing ed-

ucation and training on interpersonal 

effectiveness from an expert. 

QAre there any other points 
around ensuring a sound cor-

porate governance programme?

AThere is a strong benefit to be 

gained from a thorough review 

of overall board effectiveness, from 

board composition and processes to 

its activities and behaviours. In addi-

tion to annual self-assessments for 

best practice, there should also be as-

sessments performed by an external 

third-party expert specialised in the 

evaluation of board effectiveness to 

ensure honest and frank discussions 

take place and all points of view are 

heard. If an annual third-party review 

is not practicable, at a minimum, a 

board should consider having their 

performance externally evaluated at 

least every three years. 

We have a formal methodolo-

gy at Oyster Consulting to assess 

board effectiveness that can be tai-

lored to a specific board. Generally, 

though, an assessment should look 

at the board and its committees, 

as well as that of the individual di-

rectors. The third-party assessor 

should conduct interviews and then 

proceed to create and analyse in-

depth questionnaires that cover a 

broad range of topics.  

In addition to compliance 

reporting, in general, a good 

corporate governance programme 

creates multiple lines of direct 

reporting into the board

committee should be formed are:

• Is this an area that should or 

shouldn’t be delegated? There 

are certain topics that should 

have full board oversight, such 

as cyber-security. 

• Since more committees mean 

more people, will the board be-

come unwieldy?

• For a committee to be success-

ful, it must have the right sub-

ject-matter expertise as well as 

the commitment of the board 

to give it enough authority and 

responsibility. 

• Remembering that it is far eas-

ier to create a committee than 

it is to dissolve one, which can 

be problematic if the commit-

tees are not clearly defined and 

limited. 

QWhat ‘so� skills’ are important 
for directors to have and con-

tinue to develop?

ASoft skills in the area of board 

dynamics and governance are 

extremely important and under-

rated. The interpersonal skills of 

the board chair and the individual 

directors strongly influence board 

success. 

First, the ethical and legal values 

of the board chair set the tone for 

board culture, so it’s crucial for the 

board chair to demonstrate hon-

esty, transparency, integrity and 

humility. In addition, a board chair 

must also have excellent commu-

nication skills, which help to nav-

igate the complex relationships 

with management, fellow board 

members and the broader investor 

and industry communities. Board 

chairs should be approachable and 

should practice active listening and 

questioning. However, most impor-

tantly, the board chair must be a 

good facilitator and strong leader, 

fostering collaboration, inclusion 

and progressive thinking. Healthy 
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018 will see initiatives 

being introduced global-

ly, which seek to provide 

safeguards surrounding 

the proper use of data. May 2018 sees 

the enforcement of the General Data 

Protection Regulation (GDPR), which 

was written in an effort to provide 

greater transparency to individuals 

and organisations in the European Un-

ion and give them more control over 

how their data is used. Regardless of 

where the data is stored, or where the 

company processing the data is based, 

if an organisation collects and/or pro-

cesses data from somebody residing in 

the EU, then GDPR is applicable. 

Closer to home, the Personal In-

formation Protection Act 2016 (Pipa) 

is Bermudian legislation, which will 

come into force later this year. Pipa 

has been enacted to ensure individ-

uals residing in Bermuda have a right 

to manage what data is collected on 

them and how this data is used.

Although there are differences in 

the detail between the two pieces of 

legislation, the main objective, giving 

data subjects more control over their 

personal information, is the same. Per-

sonal information that falls under the 

scope of GDPR/Pipa is any information 

which can be used to identify the indi-

vidual or organisation concerned. This 

would include obvious items such as 

their name and address. 

Article 17 of GDPR states that a data 

subject has the “right to obtain from 

the controller the erasure of personal 

data concerning him or her without 

undue delay and the controller shall 

have the obligation to erase personal 

data without undue delay”. Similarly, 

section 19(10) of Pipa states that “an 

individual may request an organisa-

tion to erase or destroy personal in-

formation about the individual where 

that personal information is no longer 

relevant for the purposes of its use”.

However, according to the “Sec-

tor-Specific Guidance Notes for In-

vestment Business Providers, Invest-

ment Funds and Fund Administrators” 

issued by the Bermuda Monetary Au-

thority (BMA), a Bermuda-based regu-

lated financial institution must “know 

the identities of their investment 

business customers”. It would be very 

difficult to prove to the BMA that you 

have adequately carried out this pro-

cedure without holding the personal 

information of the investor in place.

For the many financial services or-

ganisations in Bermuda subject to 

anti-money laundering (AML) and 

anti-terrorism financing (ATF) regula-

tions, how do they ensure they meet 

the requirements of GDPR/Pipa and 

satisfy regulators that they have car-

ried out the required due diligence on 

those they do business with? There 

does seem to be a contradiction with 

GDPR/Pipa telling us we need to re-

spect the wishes of the data subject if 

they wish the data controller to delete 

this data, and AML/ATF regulations 

telling us we need to hold information 

to verify the identity of investors.

The importance of effective money 

laundering procedures to a location 

like Bermuda, which survives on its 

reputation as a protected and trans-

parent place to do business, is obvi-

ous. In the last year though, the im-

portance of data privacy has also been 

brought to the fore with numerous 

news stories around the issue of data 

being mishandled or leaked. There are 

GDPR/Pipa versus
AML/ATF regulations

Graham MacDonald, of Beacon, looks at the key principles of the incoming regulations, 

and some of their possible inconsistencies with anti-money laundering requirements

therefore two opposing legislative 

ideologies at play, each backed up by 

significant pressure from the inter-

national community. While there are 

inconsistencies between GDPR/Pipa 

and AML/ATF, the two principles are 

not mutually exclusive and there is a 

way to steer a course through them 

and meet the requirements of both.  

Article 6 (1)(c) of GDPR states the 

processing of personal information is 

lawful where “processing is necessary 

for compliance with a legal obligation 

to which the controller is subject”. 

Using such information for AML/ATF 

would be a legal obligation. 

Section 25 (a) of Pipa states that 

there is an exemption where use of 

personal information is required for 

“the prevention or detection of crime 

and compliance with international ob-

ligations regarding the detection, in-

vestigation and prevention of crime”.

Therefore, in situations where an 

investor has requested that their in-

formation be removed, an investment 

business would be entitled to claim 

an exemption based on a legal obliga-

tion, where it can be shown that pro-

cessing such data is necessary (GDPR) 

or is required (Pipa) to comply with 

AML/ATF obligations. It would be ad-

visable for the investment business to 

clearly document why it is necessary 

or required and provide references to 

the appropriate statutes or common 

law which make it such. 

Furthermore, they should notify 

all new and existing investors about 

the information gathering process. In 

particular, what information they will 

need, why they need it and that there 

is a legal obligation for the organisa-

tion to process such data. In doing so 

they are providing a solid framework 

for being compliant with both GDPR/

Pipa and AML/ATF.  

2
Graham MacDonald 
Director of operations, Beacon
G
D

GRAHAM MACDONALD is the director of operations at Beacon. MacDonald qualified 

as an accountant with PwC in Guernsey and holds an Honours degree in Accounting 

and Finance from the University of Aberdeen, Scotland. MacDonald sits on the 

board of various offshore companies.
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he role of the family of-

fice has evolved from 

one of simply invest-

ing the family’s money 

to ensuring that wealth is properly 

structured and protected so it can 

be passed on to the next generation.

Given this important mandate, 

and the increasing complexities 

surrounding private wealth man-

agement and estate planning, it’s 

not surprising that today’s high-net-

worth individuals (HNWIs) and fami-

lies are seeking expert support from 

skilled service providers, tailored to 

their needs and objectives.

Bermuda has long been home 

to an array of professional servic-

es geared towards the family office 

segment; with its well-established 

reputation for quality, legal and reg-

ulatory certainty, and depth of pro-

fessional talent, the jurisdiction is an 

ideal one-stop shop for meeting the 

needs of families of wealth.

Here are some real-world exam-

ples provided by industry specialists 

who have helped clients achieve 

their goals:

Investment management
Nina Phinn: Peregrine & Black In-

vestment Management is an inde-

pendent investment boutique based 

in Bermuda and London. We are 

focused on delivering investment 

performance tailored to our clients’ 

requirements and our independ-

ence allows us to be flexible and 

responsive to our clients’ needs.

Historically, our clients may have 

focused on the financial perfor-

mance of their investments. How-

ever, we increasingly help families 

align the performance objectives of 

their capital with their own values 

and ethics. 

In one particular example, benefi-

ciaries of a family trust wanted not 

only to generate an attractive return 

from their portfolio, but also felt 

strongly their investments should 

benefit other worthy causes. Our 

Bermuda investment team sat down 

initially with the trustees to work on 

a strategy that could target specific 

areas where the clients had particu-

lar interests and concerns. 

We completed the usual and nec-

essary processes, looking at target-

ed returns within an acceptable risk 

framework. At the same time, we 

were able to construct the portfolio 

to target and invest in companies 

that in the normal course of business 

activities were working to improve 

environmental issues worldwide. 

Family governance
Randall Krebs: Money does not buy 

happiness. Many HNWIs are unhap-

py, often as a result of intra-family 

conflict. Perhaps the greatest and 

most noble service we can provide a 

family or family office is facilitating 

the creation of an inclusive family 

governance system and the drafting 

of a family constitution that pro-

motes family trust, communication 

and succession.  

I worked with a family where their 

previous advisor had used a prece-

dent to create the family’s govern-

ance system and family constitution. 

At the end of the process, the family 

was just as dysfunctional as it had 

been at the outset. I learned two 

valuable lessons: one size does not 

T
Nina Phinn
Peregrine & Black Investment Management
N
P

NINA PHINN is director & chief operations officer, Peregrine & Black Investment 

Management Limited. She is responsible for all aspects of the operations and 

finances of this boutique investment manager that offers tailored investment 

services for UK and international private clients, trusts and charities.

Randall Krebs
Harbour Group
Ran
Ha

RANDALL KREBS is a director of private client for the Harbour group of companies. He 

has considerable experience advising family offices, settlors/grantors, beneficiaries, 

families, charities and others on private client structures, governance, successful 

succession strategies, philanthropy, CRS and Fatca, and private trust companies.

Peter Pearman
Conyers Dill & Pearman

PETER PEARMAN is a director in the Private Client & Trust department in the Bermu-

da office of Conyers Dill & Pearman. In addition to advising on commercial trusts, 

he regularly advises trust companies and individuals and families on complex 

estate planning matters.

Mark Alli�
KPMG Bermuda

MARK ALLITT is director, advisory at KPMG Bermuda. He provides risk management 

solutions for the global insurance, reinsurance and captive industries, with a diverse 

range of multi-jurisdictional engagements, including: captive start-ups and support, 

feasibility and program structuring, re-domestication and claims management.

Gina M Pereira
Dana Philanthropy
G
D

GINA M. PEREIRA, TEP is a lawyer and the founder and CEO of Dana Philanthropy, a 

social investment advisory firm based in Bermuda and Los Angeles servicing family 

offices and private clients globally.

Solutions for family offices

Sean Moran, of the BDA, spoke with several Bermuda-based industry specialists 

discuss how they’ve helped family office clients meet their aims
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fit all; and, the journey is just as im-

portant as the destination.  

We set about recreating an in-

clusive governance system and 

constitution, one tailor-made for 

the family. We sought initial and 

ongoing participation of all the 

affected family members. We fa-

cilitated communication and trust 

among the family – allowing them 

to address pent-up conflict, control 

expectations, formulate/instil the 

family’s philosophy, educate future 

generations, and preserve the fam-

ily’s human, intellectual and finan-

cial capital through generations. 

Naturally, there was still family 

conflict, but we had minimised the 

occurrence and severity by creating 

an effective governance system and 

tools to resolve conflict. We turned 

a failure into a success. 

Trust structuring
Peter Pearman: Three decades ago, 

the head of a successful Latin Amer-

ican business family settled the 

shares of his family business on Ber-

muda trusts, wishing to enshrine his 

business philosophy, and preserve 

his wealth, for the benefit of his ex-

isting and future family. Fast forward 

to the present, and the family busi-

ness has greatly expanded: children 

have grown up and joined the family 

business; others have spread their 

wings across the globe, including to 

Europe and the US. It was time for 

a thorough overhaul of the family’s 

wealth structure to ensure it contin-

ued to meet the business and fami-

ly’s evolving needs. 

Along with the provision of trus-

tee and accounting services from 

Bermuda, Conyers Dill & Pearman 

advised on the restructuring of the 

Bermuda trusts, taking into account 

the changed family and commercial 

landscape, cross-jurisdictional tax 

matters and compliance, and the 

significantly increased overall fam-

ily wealth, which had also created 

opportunities for developing inter-

national banking relationships and 

investment diversification in the 

public and private sectors. 

The overall result? A series of 

modernised, fit-for-purpose family 

trusts — a safety net for continuing 

the settlor’s legacy and preserving 

his family’s interests for generations 

to come. 

asset discretely. Even when purely 

self-insuring risk, an insurance ve-

hicle is designed to administer risk, 

and does so much better than that 

risk residing elsewhere in the UH-

NW’s structure. The structure will 

build financial reserves dedicated to 

responding to losses and in a capital 

and tax efficient manner.

Charity & philanthropy
Gina M Pereira: No longer limited to 

the confines of traditional charitable 

donations, today’s philanthropy is 

at the forefront of a convergence of 

the for-profit and non-profit worlds. 

To assist families around the world 

design and implement their philan-

thropic and social investment mis-

sion, we work with family offices to 

explore which structures are best 

suited to meet these needs. Focused 

on impact, our clients use a variety 

of vehicles and approaches that ex-

tend beyond the ambit of traditional 

charity. In addition to use of onshore 

vehicles (offering the benefit of fis-

cal relief), we have established Ber-

muda charitable trusts or companies 

limited by guarantee for our clients 

to facilitate cross-border philan-

thropy, and for-profit vehicles such 

as limited liability companies for so-

cial investing. Bermuda, offering de-

veloped and current legislation and 

regulation while preserving flexibil-

ity and allowing for innovation, is an 

attractive jurisdiction to meet the 

demands for today’s philanthropy 

and impact investing. 

For more information on how Ber-

muda can benefit your family office, 

contact the BDA at info@bda.bm 

Perhaps the greatest and most 

noble service we can provide a 

family or family office is facilitating 

the creation of an inclusive family 

governance system and the dra�ing 

of a family constitution

Risk management
Mark Allitt: Many UHNW families 

or family offices are considerably 

underinsured or have no insurance 

at all on some material assets. The 

2017 Atlantic hurricane season pro-

vided a costly lesson to some.

It has long been apparent that 

few apply an ‘institutional quality’ 

risk-management approach to their 

affairs. 

A typical UHNW family or family 

office has a diverse portfolio of as-

sets and significant geographical 

spread; these are positive attrib-

utes to a capital-efficient insurance 

structure.

The benefits of a robust risk-man-

agement framework are numerous. 

It helps to more accurately establish 

the risk and potential quantum of 

loss and also helps identify risk ap-

petite. An insurance structure can 

provide a structured and coordinat-

ed approach to promoting risk-mit-

igating behaviours, as well as many 

other significant financial benefits, 

including the ability to obtain better 

pricing from the commercial insur-

ance sector through bundling ex-

posures rather than looking at each 
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he emergence of Insur-

ance-linked Securities 

(ILS) has been one of 

the most significant 

developments in the (re)insurance 

sector during recent years and Ber-

muda has been at the forefront of 

innovation in this field. These se-

curities are products of the conver-

gence between the insurance and 

capital markets. 

They may be used in addition or 

as an alternative to the purchase of 

reinsurance. More specifically, ILS 

structures represent alternative risk 

transfer instruments. They enable 

insurance risk to be sold in capital 

markets, raising funds that can be 

used by issuers to pay claims aris-

ing from catastrophes and other 

loss events. The most prominent 

type of ILS are catastrophe bonds 

which are fully collateralised debt 

instruments that pay off on the 

occurrence of defined catastroph-

ic events. Although the ILS market 

is small relative to the overall (re)

insurance market, it is significant 

when compared to the property 

and casualty sector of the tradition-

al (re)insurance market.

Pension funds and retirement 

schemes have been leading the 

charge in pumping capital into ILS 

products in a bid to diversify their 

equity and stock market exposures 

into less volatile and non-correlat-

ing risks and higher yields (between 

5-7% on average), spurring demand 

in the ILS space. Pension funds have 

amassed huge capital work with 

a longer investment time horizon 

and have traditionally been active 

in alternative investments with in-

creasing allocations to alternative 

assets. Sluggishness in exchange 

traded securities is increasingly 

driving them to seek greater returns 

in the face of their rapidly ageing 

baby-boomer beneficiaries.

The typical ILS investment fund 

structure centres around the fol-

lowing corporate limited liability 

vehicles, frequently in combination:

• a mutual fund company author-

ised or exempted (Fund) under 

the Investment Funds Act 2006, 

as amended (IFA); and

• an insurance company (usually a 

special purpose insurer (SPI)) reg-

istered under the Insurance Act 

1978, as amended.

Closed-ended funds are funds 

where investors hold non-redeem-

able securities and funds that are 

(i) private (i.e. not promoting itself 

to the public) and (ii) have less than 

20 investors. Closed-ended funds 

are excluded from regulation under 

the IFA. 

In a typical ILS transaction, the Fund 

would be an excluded fund, a Class 

A Exempt Fund or a Class B Exempt 

Fund. ILS structures commonly use a 

standalone Fund (being an Excluded 

of Class A Exempt Fund) or a master/

feeder structure with a combination 

of a Excluded master and a Class A Ex-

empt or Class B Exempt feeder. 

To qualify as a Class A Exempt 

Fund, a fund must:

• only be open to qualified partici-

pants (which includes institution-

al investors);

• have an investment manager 

who is licensed under the Invest-

ment Business Act 2003; or

• is authorised or licensed by a for-

eign regulator recognised by the 

BMA (e.g. the Securities Exchange 

Commission in the US); or

• is carrying on business in or from 

Bermuda or a jurisdiction recog-

nised by the BMA and who has 

gross assets under management 

in excess of $100m or is a mem-

ber of an investment manage-

ment group that has consolidated 

gross assets under management 

of not less than $100m;

T

Insurance-linked 
securities and the 
Bermuda fund structure

Tonesan Amissah and Sarita Ebbin, of Appleby, analyse the Insurance-linked 

Securities market in relation to Bermudian fund structures

Tonesan Amissah 
Partner, Appleby

TONESAN AMISSAH is a partner within the corporate department. She specialises in 

the structuring, formation and day to day operations of a wide range of investment 

vehicles, including mutual funds, hedge funds, unit trusts, private equity, segre-

gated account companies, partnerships, and master/feeder structures.  She is also 

involved with other debt and equity financings, bond issues, project finance, M&A 

transactions and the structuring and offering of listed securities.

Sarita Ebbin 
Associate, Appleby

SARITA EBBIN is an associate within the corporate department.  Sarita advises 

hedge fund and fund of fund managers in connection with structuring, formation 

and day to day operations of investment vehicles, including mutual funds, hedge 

funds, unit trusts, partnerships and master/feeder structures. She also advises in 

relation to ILS fund structures, the formation and licencing of captives, special 

purpose insurers, insurance managers and agents and general insurance matters.

Although the ILS market is small 

relative to the overall (re)insur-

ance market, it is significant when 

compared to the property and 

casualty sector of the traditional 

(re)insurance market
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• have an officer, trustee, or repre-

sentative that is resident in Ber-

muda and has access to the books 

and records of the fund;

• appoint an auditor, investment 

manager, fund administrator, reg-

istrar and a custodian or prime 

broker who are fit and proper to 

perform the respective functions 

of their office; and

• prepare financial statements in 

accordance with IFRS or GAAP.

To qualify as a Class B Exempt Fund, 

a fund must:

• only be open to qualified partici-

pants (which includes institution-

al investors);

• have an officer, trustee, or repre-

sentative that is resident in Ber-

muda and has access to the books 

and records of the fund;

• appoint an auditor, investment 

manager, fund administrator, reg-

istrar and a custodian or prime 

broker who are fit and proper to 

perform the respective functions 

of their office; and

• prepare financial statements in 

accordance with IFRS or GAAP.

Excluded Funds, Class A Exempt 

Funds and Class B Exempt Funds 

must be registered as non-li-

censed persons under the Bermu-

da’s anti-money laundering and 

anti-terrorist financing laws and 

regulations. 

Where an open-ended invest-

ment fund company issuing partic-

ipating shares to investors incorpo-

rated in Bermuda does not qualify 

as an Excluded or Exempted Fund, 

it is required to be authorised under 

the IFA as:

• an institutional fund if the shares 

are essentially offered to ‘quali-

fied participants’ (i.e. sophisticat-

ed high-net-worth investors) or 

if the fund required a minimum 

investment of $100,000 per par-

ticipant and has an officer, trus-

tee or representative present in 

Bermuda with access to its books 

and records;

• an administered fund if its ad-

ministrator is licensed under the 

Investment Funds Act 2006 and 

requires a minimum participation 

of $50,000 or is listed on a recog-

nised stock exchange; or

• a standard fund if it does not 

qualify as under (a) or (b) above, 

unless exempted by the Bermuda 

Monetary Authority (BMA).

Regulated funds typically require 

the appointment of auditors in con-

nection with the filing of financial 

statements, a fund administrator 

and an independent custodian to 

safeguard the fund’s assets, unless 

exempted by the BMA.

ILS Funds typically invest in cat 

bonds, industry loss warranties 

(ILWs) and a variety of opportunistic 

reinsurance products ranging from 

mortality bonds, property and ca-

tastrophe reinsurance through the 

SPI. SPI insurance contracts must be 

fully-funded and the parties to the 

transactions must be sophisticated. 

As a result, the SPIs enjoy an expe-

dited application process, overall 

lighter regulation and only nominal 

capital requirements. 

The SPI may be owned and oper-

ated in tandem with the Fund with 

the fund allocating capital to the 

SPI to fund specific ILS participa-

tions underwritten by the SPI. The 

SPI distributes earned premium and 

investment profits to the Fund.

In addition to the structuring 

above, the Fund and the SPI have 

the power and ability to legally seg-

regate and profile investor classes, 

or strategies and transactions by 

registering the entities as segregat-

ed accounts companies (SAC) under 

the Segregated Accounts Compa-

nies Act 2000, as amended. This 

would enable an SAC fund to issue 

multi-class securities to investors 

linked to individual risk profiles and 

investment appetites, mandates 

and strategies. Registering the SPI 

as a SAC also has the advantage of 

isolating and ring-fencing the legal 

and financial risks in respect of each 

cat bond or reinsurance programme 

within separate cell structures 

achieving limited or non-recourse 

to the other assets of the SPI, en-

suring the continuity and integrity 

of the overall structure against ad-

verse results, claims or liabilities.

As the Bermuda insurance market 

continues to grow and the product 

offerings continue to expand, the 

ILS industry is likely to continue to 

expand in kind. The BMA has report-

ed an increased number of insur-

ance and reinsurance company reg-

istrations on the island in the first 

two months of 2018, which was 

helped by an increase in the number 

of special purpose insurers being 

registered for ILS transactions and 

there is no sign of this trend slowing 

anytime soon. 

As the Bermuda insurance market 

continues to grow and the product 

offerings continue to expand, the 

ILS industry is likely to continue 

to expand in kind
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hen looking to launch a 

new hedge fund, choice 

of jurisdiction is inevi-

tably at the forefront of 

the decision-making process. There 

are preferred jurisdictions for hedge 

fund start-ups for various reasons: 

whether it be tax consequences, fa-

vourable regulatory regimes, or sim-

ply the familiarity of doing business in 

a particular jurisdiction. An often, and 

surprisingly, overlooked considera-

tion however is the level of protection 

afforded to fund directors personally.

The well-respected British over-

seas territory of Bermuda is the 

standout performer in this regard. 

Bermuda incorporated companies 

are able to, and routinely do, provide 

robust directors’ indemnities that in-

sulate their directors from personal 

liability in all situations, save for in-

stances of fraud or dishonesty. This 

article discusses how directors would 

be well advised to consider availing 

themselves of the heightened level 

of protection offered by a Bermuda 

domicile.

Directors’ duties
As a British overseas territory, Ber-

muda’s laws on directors’ duties are 

largely in keeping with the UK and 

other common law financial centres 

such as the Cayman Islands and BVI. 

Directors owe their companies two 

main duties: a duty to exercise the 

care, diligence and skill that a reason-

ably prudent director would exercise 

(the duty of skill and care); and, a duty 

to act honestly and in good faith with 

a view to promoting the best interests 

of the company (the fiduciary duty). 

The duty of skill and care im-

poses an obligation on directors 

to perform their functions in a 

competent manner. This is essen-

tially akin to the standard of care in 

claims for negligence.

The fiduciary duty is best summed 

up as the duty of loyalty that an 

agent owes towards their principal. 

It arises out of the fact that directors 

control company assets for the bene-

fit of shareholders. The general fidu-

ciary duty is comprised of a number 

of facets, which include but are not 

limited to: a duty to act in good faith 

in the best interests of the company; 

a duty to exercise directors’ powers 

in accordance with the purposes for 

which they were conferred; a duty to 

avoid conflicts of interest or duties; 

and a duty not to make secret profits 

from their position as directors.

Breaching either duty will give rise 

to a cause of action against directors 

personally. This will be particularly 

concerning for directors of underper-

forming or insolvent funds who may 

find themselves at risk of being sued 

personally by disgruntled investors, 

creditors or liquidators looking to re-

coup fund losses.

Directors’ indemnity provisions
The exposure to personal liability 

often has a crippling effect on busi-

ness activities; however, a director’s 

aversion to personal risk typically 

prevents them from taking any ac-

tions that may possibly be viewed 

in breach of duty. As a result, Ber-

muda, along with countless other 

jurisdictions, allows for compa-

nies to include provisions in their 

bye-laws which indemnify direc-

tors against any personal liability 

incurred in discharging their func-

tions as directors. 

The effect of such indemnities 

is best considered on two levels. 

Firstly is the effect of the indemni-

ty as between the company itself 

and its directors. Where a company 

has agreed to indemnify its direc-

tors in respect of certain actions, 

it is barred from bringing a claim 

against the directors in respect of 

any acts covered by the indemnity. 

Accordingly, directors of compa-

nies, including incorporated funds 

and fund managers, cannot be sued 

personally by their company or its 

liquidators to the extent there is an 

applicable indemnity in place. Thus, 

provided the conduct complained 

of falls within the scope of the in-

demnity, directors of an insolvent 

or underperforming fund need not 

worry about being sued personally 

by liquidators.

Secondly is the effect of the in-

demnity as between third-parties 

W
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Directors are largely immune from 

any risk of personal liability where 

an applicable indemnity is in place
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and directors. In this situation, al-

though any liability of a director 

which is caught by the indemnity 

will be passed onto the company, 

the indemnity is not directly en-

forceable against third-parties as 

they are not bound by the compa-

ny’s bye-laws. This is generally not 

problematic, however, as third-par-

ties typically do not have a direct 

cause of action against directors 

personally. Rather (save in excep-

tional circumstances), third-party 

claims will lie against the compa-

ny itself. In such a situation the 

third-party would be able to sue the 

company, however the company 

would not then be able to recoup 

that loss from the directors as the 

indemnity would prevent it from 

doing so.

In summary, directors are largely 

immune from any risk of personal 

liability where an applicable indem-

nity is in place.

To determine whether an indem-

nity applies to a particular situa-

tion requires a factual analysis as 

to whether the scenario in question 

falls within the ambit of the indem-

nity. If the scenario is covered by 

the wording of the indemnity, the 

directors will be protected. On that 

basis, it is unsurprising that indem-

nity provisions are typically drafted 

as broadly as possible so as to cover 

any and all actions a director may 

take. There are however limits to 

the protection which may be given.

The Bermuda advantage
Various jurisdictions have taken 

differing approaches to the per-

missible breadth of indemnity 

provisions.

The position typically held in 

common law jurisdictions, such as 

the Cayman Islands, is that an in-

demnity will be permitted to indem-

nify a director or other officer from 

liability for all losses other than 

those arising through the director 

or officer’s own fraud, dishonesty, 

wilful default, or gross negligence. 

Accordingly, if a director of a Cay-

man Islands company was found 

to be in breach of duty arising out 

of their wilful default, they would 

be exposed to personal liability re-

gardless of whether the bye-laws 

contained an apparently applicable 

indemnity. The indemnity would be 

void to the extent that it purported 

to indemnify for wilful default.

Bermuda on the other hand has 

a higher threshold for an indemnity 

provision to be declared void, with 

that position unusually being codi-

fied in the Bermuda Companies Act. 

In short, the bye-laws of a Bermuda 

company:

(a) can lawfully indemnify a director 

for liability arising out of any neg-

ligence, default, breach of duty or 

breach of trust on the part of the 

director, but

(b) are not permitted to extend to li-

ability in respect of any fraud or dis-

honesty of which the director may 

be guilty. 

A director of a Bermuda company 

therefore enjoys an elevated level 

of protection, compared to other 

common law jurisdictions, and can-

not be sued for anything other than 

fraudulent or dishonest acts (pro-

vided an applicable indemnity is in 

place). Importantly, with such com-

prehensive indemnities, a breach 

of fiduciary duty, no matter how 

wilful, can fall within the ambit of a 

Bermudian indemnity provided the 

director has not acted fraudulently 

or dishonestly.

In order to establish wilful de-

fault, a person need only prove 

that the director in question knew 

or ought to have known that they 

were acting in breach of their duties 

but did so regardless. To establish 

dishonesty, however, it is neces-

sary to prove that the director had 

a dishonest state of mind when the 

breach occurred. Accordingly, it is 

possible for directors to be guilty of 

wilful default, but not dishonesty, in 

a situation in which they deliberate-

ly breach their duties but genuinely 

believe the breach to be in the best 

interests of the company. Put sim-

ply, a director basically has to be 

guilty of theft, misappropriation or 

some other form of impropriety be-

fore a Bermuda indemnity will fail.

The proof of the pudding is in the 

eating. Since the Bermuda Com-

panies Act was amended in 1996 

to extend the liabilities for which a 

director may be indemnified, there 

has never been a successful claim 

against directors personally, al-

though many have tried. Rather, the 

vast majority of claims are struck-

out as bound to fail before ever 

making it to trial.

The availability of broader in-

demnities for directors of Bermuda 

companies will no doubt be attrac-

tive to funds and fund managers 

looking to start their own fund. 

This is particularly so if there is any 

chance, which inevitably there al-

ways is, of disgruntled investors or 

an overzealous liquidator seeking 

to hold directors personally liable 

for fund losses. 
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